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INSIGHT: India—Nonresidents Exempt from Filing Income Tax Return

By NEERAJ JaIN, SHAILY GUPTA AND AKSHAY UPPAL

The requirement to file a tax return in India is pro-
vided under Section 139(1) of the Indian Income-tax
Act, 1961 (the Act), whereby all companies are required
to furnish an income tax return irrespective whether
the income earned by them (which has territorial nexus
with India) is chargeable to tax in India or not (see
Castleton Investment Ltd and XYZ/ABC Equity Fund
for such obligation on foreign companies).

Section 115A(5) of the Act provides relief to nonresi-
dent taxpayers who derive dividend and/or interest in-
come from the requirement to furnish a tax return in In-
dia, subject to the condition that the tax has been with-
held by the Indian payer in terms of the provisions of
the Act.

At present, no such exemption is available to nonresi-
dents deriving income by way of “‘royalty” or “fees for
technical services” (FTS), subject to tax in India under
clause (b) of sub-section (1) of Section 115A of the Act.

In the Finance Bill, 2020, which was tabled in the
Lower House of the Parliament on February 1, 2020,
provisions of Section 115A of the Act are proposed to be
amended to extend the exemption from the require-
ment to furnish tax returns in India to nonresidents de-
riving income by way of royalty or FTS, where tax has
been withheld at source.

The amended provisions, however, require that the
above exemption of not filing the return of income
would apply only where the rate at which tax is with-
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held by the Indian payer is not lower than the tax rates
prescribed under Section 115A(1) of the Act.

In other words, the previous option to not file a tax
return in India would be available to nonresidents only
if they were to let go the benefit of the nil or lower rate
of taxation of such incomes as per the double taxation
avoidance treaty (the Treaty) which India has entered
into with their country of residence.

Therefore, a nonresident taxpayer will not be re-
quired to file a tax return in India if the following con-
ditions are cumulatively satisfied:

® the total income consists of dividend or interest in-
come as referred to in clause (a), or royalty or FTS in-
come of the nature specified in Section 115A(1)(b) of
the Act; and

® tax on such income has been withheld at source
under the provisions of Chapter XVII-B, at the rates
which are not lower than the prescribed rates under
Section 115A(1) of the Act.
These amended provisions are proposed to be appli-
cable with effect from assessment year 2021-22 (i.e. fi-
nancial year 2020-21).

Reduced Compliance Burden. . .Only in
Selected Cases

The proposed amendment, aimed at reducing the
compliance burden of nonresident taxpayers in India,
will promote the government’s ‘“Ease of Doing Busi-
ness” initiative.

Under the amended provisions of Section 115A of the
Act, a nonresident taxpayer will still be required to file
an income tax return in order to avail the benefit of pro-
visions of the Treaty, inter alia, for:
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B a lower tax rate provided in the Treaty;

B non-application of surcharge and/or education
cess, which is otherwise leviable under the Act;

m the benefit of “make available” clause or perfor-
mance rule provided in the Treaty;

m the benefit of Article 7 (Business Profits) where

the Treaty does not contain the FTS clause and such
company does not have permanent establishment in In-
dia.
The proposed amendment will bring relief to nonresi-
dents based in Australia, Belarus, Brazil, Bulgaria,
Canada, Denmark, Jordan, Kyrgyz Republic, Mauritius,
Mongolia, Nepal, Oman, Philippines, Poland, Turkey,
U.K. and U.S. where the tax rate in case of “royalty”
prescribed in the respective tax treaties is higher than
the rate prescribed in the Act.

In the case of nonresidents based in Belarus, Bul-
garia, Denmark, Jordan, Kyrgyz Republic, Mongolia,
Oman, Poland, Spain, Turkey, U.K. and U.S., the
amendment would be beneficial if they derive income in
the nature of FTS since the tax rate prescribed in the re-
spective tax treaties is higher than the rate provided in
the Act.

The proposed amendment would also be beneficial to
residents of Australia, Canada, U.K. and U.S. in case
the benefit of the “make available” clause available in
the respective tax treaties is not to be availed in respect
of income earned by way of FTS.

In cases where the Indian payer has withheld tax at
source at a higher rate, for instance, where the nonresi-
dent has not obtained a Permanent Account Number
(PAN) in India, the person will be required to file an in-
come tax return in case the excess tax withheld is
sought to be claimed as refund.

In several cases, considering the onerous conse-
quences of non-withholding of tax at source, the Indian
payer, in respect of issues that are controversial, may
have withheld tax even when there was no obligation to
do so to avoid litigation. For example, in case of reim-
bursement of expenditure, payment for purchase of
standardized software, recharge of expatriates’ salary,
etc. In such cases too, the nonresident person shall be
required to file an income tax return in order to claim a
refund of tax withheld at source.

The foreign tax authorities may require the nonresi-
dent to furnish a copy of the income tax return filed in
India for allowing claim of foreign tax credit qua taxes
withheld in India, in some cases. This may be required
to ensure that such a person has not claimed a refund
of tax withheld in India.

The amended provisions of Section 115A have in-
creased the compliance burden for a nonresident who
earns income in the nature of “interest” and/or ‘‘divi-
dend” and wish to avail the benefit of a treaty.

For instance, as per the existing provisions, a U.K.
company deriving interest income on monies lent to an
Indian company under Section 115A(1) (a) (i) will be ex-
empt from filing a tax return as per the existing provi-

sions if the Indian payer has withheld tax at source at
the tax rate of 15% prescribed under the India-U.K.
Treaty (as opposed to the tax rate of 20% plus appli-
cable surcharge and cess prescribed under the Act).

However, as per the amended provisions, the U.K.
company would now be required to file a tax return in
India since the withholding tax rate as per the India—
U.K. Treaty is lower than the rate prescribed under the
Act.

Nonresidents Deriving Dividend Income from
India

As per the existing provisions of the Act (Section
115-0) an obligation is imposed on every Indian com-
pany to pay dividend distribution tax (DDT) on profits
distributed by way of dividend and the sum received by
the shareholder (resident/nonresident) is exempt from
tax.

The Finance Bill, 2020 has proposed to abolish the
DDT and revert to the traditional system of taxing divi-
dends in the hands of respective shareholders. Section
115A provides a tax rate of 20% in case of dividend in-
come opposed to a rate of 5%/10%/15% in various trea-
ties.

Going forward, in order to claim the benefit of a
lower tax rate available in the Treaty, the foreign com-
pany will be required to file a tax return in India. Fur-
ther, it will be mandatory to file a tax return in cases
where the tax is withheld by the Indian company at the
beneficial rate prescribed in the Treaty—a requirement
that did not exist previously.

Further, the Indian company paying dividends will be
required to withhold tax at source under Section 195 at
the rate of 20% (for nonresident Indian)/30% (in case of
other nonresidents and LLP)/40% (in case of foreign
companies) increased by an applicable surcharge and
cess.

However, such nonresidents are liable to pay tax on
dividend income at the rate of 20% under Section 115A
of the Act. Therefore, nonresident taxpayers, in order to
claim refund of excess withholding taxes, will be re-
quired to file a tax return in India even in cases where
tax is withheld at source at the rates in the Act.

Transfer Pricing Compliance

Under the proposed regime, no relaxation has been
provided in respect of transfer pricing compliance. Ac-
cordingly, the foreign company is still required to file a
transfer pricing certificate in Form 3CEB, and prepare
and maintain transfer pricing documentation pre-
scribed under Section 92D.

The due date of filing Form 3CEB has changed to Oc-
tober 31 (from November 30) each year.

In cases where the foreign company is not required to
file an income tax return in India, it is advisable that
sufficient documentation, namely invoices, withholding
tax certificates, underlying agreements, etc. is main-

website).

To request permission to reuse or share this document, please contact permissions@bna.com. In your request, be sure to include the following in-
formation: (1) your name, company, mailing address, email and telephone number; (2) name of the document and/or a link to the document PDF; (3)
reason for request (what you want to do with the document); and (4) the approximate number of copies to be made or URL address (if posting to a

2-3-20 COPYRIGHT © 2020 BY THE BUREAU OF NATIONAL AFFAIRS, INC. TMIN  ISSN



tained each year. This will help the companies to re-
spond effectively respond to any queries raised by the
Indian tax authorities.

The exclusion of cases to which the proposed amend-
ment is sought to be made inapplicable, i.e. where the
nonresident claim relief under a treaty is in line with the
principal purpose test introduced in Article 7 of the
Multilateral Instrument. The government intends to
maintain a record of such cases in order to scrutinize
them, if needed.

Way Forward

By way of the proposed amendment, the government
seeks to reduce the compliance burden of nonresident
taxpayers deriving income by way of royalty or FTS
from India subject to the condition that such nonresi-
dent does not avail benefit of a Treaty.

However, due to the abolition of DDT, nonresidents
deriving dividend income from India will now have to
mandatorily file a tax return in India, particularly to
claim refund of excess taxes withheld at source.
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